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ADvERSE PoSSESSIoN
 CEMETERY. The plaintiff’s predecessor in interest had 
sold a portion of a farm but reserved a two-acre parcel for use 
as a cemetery. The parcel was sold to subsequent buyers until 
the defendants purchased a portion of the original parcel which 
included the cemetery. None of the deeds in the subsequent 
sales mentioned the reservation of the cemetery but the deeds 
did reference earlier deeds. The owners of the main parcel had 
farmed the land up to about 30 feet of the cemetery and had cut 
the weeds and brush in the cemetery. No burials had taken place 
in the cemetery after 1946.  The plaintiff sought to quiet title to the 
cemetery and the defendant claimed title by adverse possession. 
The plaintiff argued that the defendant did not meet the test of 
exclusive possession because the cemetery was occupied by the 
graves. The court rejected this argument as without precedent and 
upheld the jury verdict for the defendant’s acquisition of title to 
the cemetery by adverse possession.  Jernigan v. Herring, 2006 
N.C. App. LEXIS 1901 (N.C. Ct. App. 2006).
 BANkRUPTCY
FEDERAL TAXATIoN
 CLAIMS.	The	debtors	filed	for	Chapter	13	and	included	secured	
and unsecured federal tax claims. The secured tax claims were 
secured by personal property subject to federal tax liens and the 
debtor proposed to pay some of the secured claims by surrendering 
personal property to the IRS.  The IRS rejected the proposal, noting 
that it had no procedures or authority to accept personal property 
in payment of taxes. The debtors’ plan then converted the IRS 
secured claim into secured and unsecured claims based on the IRS 
inability to collect the taxes against the personal property because 
the personal property was exempt from levy.  The court held that 
the secured claims were not converted to unsecured claims merely 
because the collateral was exempt from levy, because the tax lien 
remained effective against the property after the bankruptcy case 
was closed such that the IRS could collect when the property was 
converted to non-exempt property.  United States v. White, 340 
B.R. 761 (E.D. N.C. 2006).
 REFUNDS. 	The	debtors,	husband	and	wife,	filed	for	Chapter	
13 and as of the date of the petition owed taxes for several pre-
petition tax years. Also, on the date of the petition, the debtors had 
a pending request for a refund from a pre-petition tax year. The IRS 
filed	a	motion	for	relief	from	the	automatic	stay	to	offset	the	pre-
petition refund against the pre-petition taxes. The court held that 
the	right	of	setoff	was	not	sufficient	cause	to	lift	the	automatic	stay	
and denied the IRS motion.  In re vargas, 342 B.R.762 (Bankr. 
N.D. ohio 2006).
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CASES, REGULATIONS AND STATUTES
by Robert P. Achenbach, Jr
FEDERAL AGRICULTURAL 
PRoGRAMS
 CoTToN. The	CCC	has	adopted	as	final	regulations	amending 
the regulations governing the cotton Marketing Assistance Loan 
Program. The changes provide (1) that bales of upland cotton pledged 
as collateral for CCC loans may be stored outside at warehouses 
approved by CCC subject to special storage, protection, receipting, 
and reporting requirements and loss of any applicable storage credits 
for the period stored outside; (2) that producers or their agents may 
transfer cotton loan collateral to another approved location; (3) 
limits on the amount of storage credits provided to producers when 
an upland cotton marketing assistance loan is repaid; (4) that ginned 
cotton	is	required	to	meet	the	definition	of	good	condition	and	not	
be wet cotton in order to be eligible for a CCC loan; (5) any unpaid 
warehouse compression charges are required to be billed to producers 
on loan cotton collateral that is delivered to CCC in satisfaction of the 
loan	obligation;	and	(6)	a	definition	for	minimum	acceptable	shipping	
standard	for	cotton	warehouses.	This	rule	also	corrects	and	clarifies	
the	Marketing	Assistance	Loan	(MAL)	and	Loan	Deficiency	Payment	
(LDP)	Program	 regulations	 of	CCC	 regarding	 loss	 of	 beneficial	
interest in commodities delivered to certain facilities engaged in 
storing and handling commodities under those programs.  71 Fed. 
Reg. 51422 (Aug. 30, 2006).
 CRoP INSURANCE. The FCIC has issued proposed regulations 
amending the Common Crop Insurance Regulations, Nursery Crop 
Insurance	 Provisions	 by	 amending	 the	 definition	 of	 “liners”	 to	
remove	language	that	specifies	an	established	root	system	for	a	liner	
plant must reach the sides of the container and to remove language 
regarding	the	firm	root	ball.		The	proposed	regulations	also	amend	
the Nursery Peak Inventory Endorsement to clarify that the peak 
amount of insurance is limited to 200 percent of the amount of 
insurance established under the Nursery Crop Insurance Provisions. 
The proposed changes will be effective for the 2008 and succeeding 
crop years. 71 Fed. Reg. 52013 (Sept. 1, 2006).
 FARM PRoPERTY LoANS. Farmers had borrowed funds from 
the FSA which were secured by mortgages on their farm. The farmers 
defaulted	on	the	loans	and	filed	for	bankruptcy.		The	farmers	further	
defaulted on the loans and failed to pay the property taxes. The local 
town foreclosed on the farm to collect the unpaid taxes and the farm 
was purchased by the defendant. The town failed to give notice of 
the tax foreclosure to the FSA but the FSA eventually learned about 
the foreclosure sale. The FSA did not attempt to redeem or enforce 
its mortgage against the farm for almost seven years after learning 
about the tax foreclosure sale. The court held that the FSA lost its 
right to enforce its mortgage under Me. Stat. tit. 36, §943, when the 
FSA failed to redeem the property within three months after learning 
about the tax foreclosure sale.  Thus, the court held that, once the 
three month period expired, the tax sale purchaser, the defendant, 
acquired title clear of the FSA mortgages, although the mortgages 
remained enforceable against the farmer-borrower.  United States 
v. Sayer, 450 F.3d 82 (1st Cir. 2006), vac’g and rem’g, 2005 U.S. 
Dist. LEXIS 2952 (D. Me. 2005).
 FREEDoM oF INFoRMATIoN ACT REQUESTS.  The 
plaintiff submitted a Freedom of Information Act (FOIA) request to 
the FSA seeking the release of database records that FSA maintains 
pertaining	to	12	agricultural	subsidy	and	benefit	programs.	The	
request also sought the release of a copy of the Geographic 
Information System (“GIS”) database for the contiguous 48 
states. The FSA referred this latter request to the USDA’s Aerial 
Photography	Field	Office,	which	decided	to	release	the	database	
in part. FSA processed the request for records pertaining to the 
12	programs,	announcing	 that	 it	would	release	five	files	 in	 full	
and	release	seven	files	in	part.	The	withheld	information	involved	
the Livestock Assistance Program (LAP) file, the Livestock 
Compensation	Program	(LCP)	file,	the	Compliance	file,	and	the	
GIS	database.	The	USDA	filed	a	motion	for	summary	judgment,	
arguing that the withheld information fell within FOIA’s Exemption 
6,	which	pertains	to	“personnel	and	medical	files	and	similar	files	
the disclosure of which would constitute a clearly unwarranted 
invasion of personal privacy.” 5 U.S.C. § 552(b)(6).  The court 
held that Exemption 6 applied to the withheld information because 
the information pertained overwhelmingly to family-owned or 
closely-held farms and would reveal personal information about 
the owners. The court also held that valid personal privacy interests 
existed in the withheld information because the information could 
reveal	personal	financial	information.	As	to	the	LAP	and	LCP	files,	
the court held that the personal privacy interests were not so great 
as	to	outweigh	the	public	benefit	of	disclosing	the	information;	
therefore, the court denied summary judgment for the USDA and 
ordered the information disclosed to the plaintiff. The court held, 
however,	that	the	personal	privacy	interest	in	the	Compliance	file	
and GIS database outweighed the public interests in disclosure; 
therefore,	 the	Compliance	file	and	GIS	database	 should	not	be	
disclosed.  Multi Ag Media LLC v. USDA, 2006 U.S. Dist. 
LEXIS 55170 (D. D.C. 2006).
 GRAIN STANDARDS.	 	The	GIPSA	 has	 adopted	 as	 final	
regulations revising the United States Standards for Soybeans to 
change the minimum test weight per bushel (TW) from a grade 
determining factor to an informational factor. As an informational 
factor,	TW	will	be	reported	on	official	certificates	unless	requested	
otherwise. If the applicant requests that TW not be determined, 
soybean	TW	will	not	be	determined	and	not	reported	on	the	official	
certificate.	The	regulations	also	change	the	reporting	requirements	
for TW in soybeans from the nearest half pound, with a fraction 
of a half pound disregarded, to reporting TW to the nearest tenth 
of a pound. 71 Fed. Reg. 52403 (Sept. 6, 2006).
 HoRSE PRoTECTIoN ACT.  The plaintiffs, the horse 
owner and the horse trainer, challenged a USDA ruling that they 
had transported and shown a “sore” Tennessee Walking Horse in 
violation of 15 U.S.C. § 1824. A “sore” horse has had chemicals 
or implements applied to its feet to make them sensitive so that the 
horse will lift its legs quickly to produce the high-stepping gait of a 
Tennessee Walking Horse. The evidence showed that the plaintiffs 
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had entered a horse in a horse show for Tennessee Walking 
Horses and the horse was examined by the show veterinarians 
and found to have sensitive feet and scaring on its hooves. The 
court denied review of the USDA ruling because the ruling was 
supported by substantial evidence.  McConnell v. USDA, 2006 
U.S. App. LEXIS 21512 (6th Cir. 2006).
 TUBERCULoSIS. The APHIS has adopted as final 
regulations amending the bovine tuberculosis regulations by 
removing Minnesota from the list of accredited-free states and 
adding	the	state	to	the	list	of	modified	accredited	advanced	states.	
71 Fed. Reg. 51428 (Aug. 30, 2006).
 FEDERAL ESTATE
AND GIFT  TAXATIoN
 CHARITABLE DEDUCTIoN. The decedent’s will included 
a	bequest	 to	 a	 trust	 for	 life	 time	benefits	 for	 several	 persons,	
with	a	remainder	to	a	charitable	organization.	The	beneficiaries	
received income from the trust, real property additional amounts 
to pay real property taxes and other expenses.  The estate claimed 
a charitable deduction for the value of the remainder interest 
but the deduction was disallowed because the trust did not meet 
the requirements of I.R.C. § 2055(e)(2) as a charitable unitrust, 
charitable remainder annuity or a pooled income fund. The court 
also held that the remainder interest was not reformable because 
the	noncharitable	interests	were	not	fixed	in	that	the	amounts	paid	
were variable by time and circumstances. In addition, the trust 
was	not	 reformable	 to	a	qualified	charitable	 trust	because	 the	
estate did not commence a state judicial proceeding to reform the 
trust within 90 days of the date of the estate tax return.  Estate 
of Tamulis v. Comm’r, T.C. Memo. 2006-183.
 MARITAL DEDUCTIoN. The taxpayers’ father’s estate 
elected to treat a trust for the father’s surviving spouse as QTIP. 
The trust provided that the surviving spouse would receive net 
income in “convenient installments as determined at the sole 
discretion of the Trustees.” The surviving spouse died and the 
taxpayers argued that the QTIP election by the father’s estate 
was improper and should be disregarded, resulting in exclusion 
of the trust property from the surviving spouse’s estate because 
the trust property should have been taxed in the father’s estate. 
The court acknowledged that the trust for the surviving spouse 
did not specify that the net income was to be paid annually, 
but the court held that annual payments could be inferred from 
other language in the trust allowing annual withdrawals by the 
surviving spouse, the lack of any provision for accumulation of 
income, and the intent of the father that the surviving spouse 
receive all the trust income.  Warner v. United States, 2006-2 
U.S. Tax Cas. (CCH) ¶ 60,531 (C.D. Calif. 2006).
 FEDERAL INCoME
TAXATIoN
 ACCoUNTING METHoD. The IRS has issued a revenue 
procedure that allows a taxpayer to use the advance consent 
procedures of Rev. Proc. 97-27, 1997-1 CB 680, when seeking 
to change accounting method in conjunction with a change for 
the same item to a method of accounting utilizing the 3 1/2 
month rule authorized by Treas. Reg. § 1.461-4(d)(6)(ii) or the 
recurring item exception authorized by Treas. Reg. § 1.461-5. If 
a	taxpayer	has	already	filed	a	Form	3115,	Application	for	Change	
in Accounting Method, under Rev. Proc. 97-27 to utilize the 3 
1/2 month rule or the recurring item exception with respect to 
an	item,	the	taxpayer	may	amend	the	Form	3115	filed	under	
Rev. Proc. 97-27 to include a change to a method of accounting 
provided	in	the	final	regulations	under	I.R.C. § 167 or 263 for 
the same item. Rev. Proc. 2006-37, I.R.B. 2006-37.
	 Due	to	flooding	damage	to	 the	IRS	headquarters	building,	
the IRS has announced that requests for changes of method of 
accounting under the jurisdiction of Income Tax & Accounting 
should be addressed to P.O. Box 14095, Ben Franklin Station, 
Washington, D.C. 20044. Letter ruling requests other than for 
changes in method of accounting should be addressed to P.O. 
Box 7604, Ben Franklin Station, Washington, D.C. 20044 and 
hand-delivered items should be hand-delivered to Courier’s 
Desk, Room 108, First Floor, Crystal Mall #4, 1941 Jeff Davis 
Hwy, 1901 S. Bell St., Arlington, VA.  IR-2006-138.
 AUDITS. The The IRS has released a Market Segment 
Specialization Audit Technique Guide (ATG) for examinations 
involving farms and farmers.  The ATG indicates that 
underreporting farm income is a major compliance issue because 
most	farm	income	is	received	from	sources	not	required	to	file	
information returns. In addition, crops are not sold on a daily 
basis, and most farmers keep their own simple books with 
no	internal	controls.	The	guide	outlines	specific	examination	
techniques for determining underreported income including, 
an analysis of the structure of farming operations, the choice of 
business entity, the farm’s geographical location and industry 
averages for types of crops and expenses. The ATG contains 
detailed information on how to determine income, basis of assets 
and expenses for different types of farming operations. The 
guide	includes	specific	information	on	two	specific	operations;	
the farming of cotton and raisin grapes. It concludes with a list 
of relevant code and regulation sections, revenue rulings and 
court cases. MSSP Audit Techniques Guide: Farmers (July 
2006).
 DEPRECIATIoN. The IRS has issued guidance on 
determining the replacement period for application of I.R.C. 
§ 1033(e) to the sale of livestock sold on account of drought. 
Under I.R.C. § 1033(e)(2)(B), the standard replacement period 
(four	years	after	the	close	of	the	first	taxable	year	in	which	any	
part of the gain from a drought sale occurs) can be extended 
by the Secretary of the Treasury if the Secretary determines that 
the drought area was eligible for federal assistance for more than 
three years.  The IRS guidance provides that, if a sale or exchange 
of livestock is treated as an involuntary conversion on account of 
drought and the taxpayer’s replacement period is determined under 
I.R.C. § 1033(e)(2)(A), the replacement period will be extended 
under	I.R.C.	§	1033(e)(2)(B)	until	the	end	of	the	taxpayer’s	first	
taxable	year	ending	after	the	first	drought-free	year	for	the	applicable	
region.	For	this	purpose,	the	first	drought-free	year	for	the	applicable	
region	is	the	first	12	month	period	that	(1)	ends	on	August	31;	(2)	
ends in or after the last year of the taxpayer’s four-year replacement 
period determined under I.R.C. § 1033(e)(2)(A); and (3) does not 
include any weekly period for which exceptional, extreme, or severe 
drought is reported for any location in the applicable region. The 
applicable region with respect to a sale or exchange of livestock 
on account of drought conditions is the county that experienced 
the drought conditions on account of which the livestock was sold 
or exchanged and all counties that are contiguous to that county. A 
taxpayer may determine whether exceptional, extreme, or severe 
drought is reported for any location in the applicable region by 
reference to U.S. Drought Monitor maps produced by the National 
Drought Mitigation Center. In determining whether a 12-month 
period ending on August 31 of a calendar year includes any period 
for which exceptional, extreme, or severe drought is reported, all 
maps with dates before September 8 of that year and after August 
31 of the preceding calendar year are taken into account. U.S. 
Drought Monitor maps are archived at http://www.drought.unl.
edu/dm/archive.html. The IRS, after consultation with the National 
Drought Mitigation Center, will publish in September of each year 
a list of counties for which exceptional, extreme, or severe drought 
was reported during the preceding 12 months. Taxpayers may use 
this list instead of U.S. Drought Monitor Maps to determine whether 
a 12 month period ending on August 31 of a calendar year includes 
any period for which exceptional, extreme, or severe drought is 
reported for a location in the applicable region. The guidance also 
includes an example of application of the guidance. Notice 2006-82, 
I.R.B. 2006-29.
 DISASTER LoSSES. The IRS has republished Notice 2006-
67, I.R.B. 2006-33, 248 which provided guidance on the use of the 
50	percent	 additional	 depreciation	 allowance	 for	 qualified	Gulf	
Opportunity Zone property. The new notice has updated citations 
for	the	final	regulations	issued	since	the	publication	of	Notice 2006-
67. The substantive guidance in the original notice is not changed. 
Notice 2006-77, I.R.B. 2006-37.
 EDUCATIoN EXPENSES. The IRS has published, in 
question-and-answer format, guidance on the information reporting 
requirements	for	qualified	tuition	and	related	expenses	under	I.R.C. 
§ 6050S. In general, an eligible educational institution is required to 
file	information	returns	and	to	furnish	statements	to	assist	taxpayers	
and	 the	 IRS	 in	 determining	 the	 amount	 of	 qualified	 tuition	 and	
related expenses for which an education tax credit is allowable under 
I.R.C. §  25A. For calendar years 2006 and after, the institutions 
are required to report certain information on Form 1098-T, Tuition 
Statement. Notice 2006-72, I.R.B. 2006-36.
 ENRoLLED AGENTS.  The IRS has issued proposed 
regulations increasing the fees for taking the Special Enrollment 
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Examination. 71 Fed. Reg. 51179 (Aug. 29, 2006).
 IRA. The taxpayer had started receiving equal periodic 
payments from an IRA when the taxpayer requested a rollover 
of funds from a second IRA to the IRA. The IRS ruled that the 
rollover	of	the	second	IRA		funds	was	a	modification	of	a	series	
of equal periodic payments under I.R.C. § 72(t)(4), resulting in 
imposition of the 10 percent penalty for early distributions.  Ltr. 
Rul. 200634033, April 25, 2006.
 LIkE-kIND EXCHANGES.		The	IRS	has	adopted	as	final	
regulations providing guidance on how to depreciate MACRS 
property acquired in a like-kind exchange under I.R.C. § 1031 
or as a result of an involuntary conversion under I.R.C. § 1033 
when both the acquired and relinquished property are subject 
to MACRS in the hands of the acquiring taxpayer. See Harl, 
“New Depreciation Regulations and Notice 2000-4,” 15 Agric. 
L. Dig.	49	(2004).	You	may	request	a	PDF	file	of	 this	article	
from robert@agrilawpress.com. 71 Fed. Reg. 51727 (Aug. 31, 
2006).
 RETURNS. The IRS has announced that it is granting 
businesses on the Gulf Coast that were affected by Hurricane 
Katrina	 an	 additional	 postponement	 of	 filing	 and	 payment	
requirements. The deadline is extended to October 16, 2006, 
which is the same deadline provided earlier for certain individual 
income	 tax	 return	filers.	The	 postponement	 of	 time	 to	make	
payments applies to tax payments, including estimated tax 
payments due on or after August 29, 2005, but before October 
16, 2006. The failure to deposit penalty will also be waived for 
affected taxpayers unable to make their deposits during this 
time	period.	The	filing	and	payment	postponement	applies	 to	
individual, corporation, partnership, estate, trust, S corporation, 
generation-skipping, employment and certain excise tax returns 
with original or extended due dates that are on or after August 19, 
2005, but before October 16, 2006.  The IRS stated that, while 
it	can	postpone	the	time	to	file	2004	and	2005	tax	returns	until	
October 16, 2006, the IRS is not authorized to grant additional 
relief from interest and failure to pay penalty for the 2004 tax 
year. However, taxpayers may request relief from the penalty 
if the failure to pay is due to reasonable cause and not due to 
willful neglect.  IR-2006-135.
 oFFERS IN CoMPRoMISE.  The taxpayer received stock 
options from an employer and exercised the options in 2000, 
resulting in AMT income. After 2000, the value of the stock 
decreased substantially before the stock was sold. The AMT 
income taxed in 2000 was much greater than the eventual gain 
received from the stock. The taxpayer, however, did not pay 
any	2000	taxes	and	the	IRS	filed	an	assessment	based	on	the	
taxpayer’s	timely-filed	income	tax	return.	The	taxpayer	made	
an offer in compromise for payment of the taxes, arguing that 
the AMT tax was excessive in light of the stock value reduction 
before sale. The IRS denied the offer in compromise because 
it did not meet the criteria of I.R.C. § 7122(c).  The taxpayer 
argued that the offer in compromise should have been accepted 
because the stock dropped in value and the AMT taxes owed 
exceeded the value of the stock when sold. The court held that 
the IRS did not abuse its discretion in rejecting the offer in 
compromise.  The court noted that removal of any unfairness in 
the application of the AMT was the responsibility of Congress. 
Chi Wai v. Comm’r, T.C. Memo. 2006-179.
 TAX CoURT. The taxpayer was a foreign national from a 
country in which kidnappings were a problem. The taxpayer 
wanted to initiate a Tax Court case without using the taxpayer’s 
name in order to protect the taxpayer’s family in the taxpayer’s 
home country from the threat of kidnapping if the taxpayer’s 
financial	 condition	were	 known.	The	 court	 held	 that	 good	
cause had been shown to allow the taxpayer to bring the 
suit anonymously.  Anonymous v. Comm’r, 127 T.C. No. 6 
(2006).
 TELEPHoNE EXPENSES. The IRS has determined that 
long distance telephone charges that vary only as to elapsed 
time and not distance were not taxable under I.R.C. § 4251. 
The IRS will allow a credit or refund of all excise taxes paid 
on long distance service billed after February 28, 2003 and 
Before August 1, 2006. The IRS has announced a standard 
refund amount from $30 to $60, depending on the number of 
exemptions claimed on an individual taxpayer’s 2006 income 
tax return. Businesses may also claim the credit but cannot use 
the standard refund amounts. Persons who otherwise do not 
need	to	file	a	personal	income	tax	return	may	use	a	new,	yet	to	
be published, Form 1040EZ-T to claim the credit and refund. 
IR-2006-137.
 SELF-EMPLoYMENT INCoME. The taxpayer had self-
employment	income	for	two	years	but	failed	to	timely	file	income	
tax	returns	for	those	years.	The	taxpayer	eventually	filed	returns	
which included the self-employment income.  Because the 
returns	were	not	timely	filed,	the	Social	Security	Administration	
(SSA) determined that it would not give the taxpayer any social 
security	 credit	 for	 the	 income.	The	 taxpayer	 filed	 amended	
returns without the self-employment income and claimed a 
refund. The taxpayer argued that if the SSA did not recognize 
the self-employment income for social security purposes, the 
IRS also could not tax the self-employment income.  The court 
held that liability of the self-employment  income for income 
tax was separate from the social security credit for the same 
income; therefore, the self-employment income was still taxable. 
The	appellate	court	affirmed	in	a	decision	designated	as	not	for	
publication.  Shearin v. United States, 2006-2 U.S. Tax Cas. 
(CCH) ¶ 50,483 (3d Cir. 2006), aff’g, 2005-1 U.S. Tax Cas. 
(CCH) ¶ 50,409 (D. Del. 2005).
 WAGES. The taxpayer was a university medical hospital 
which provided stipends to student residents at the hospital. In 
ruling on a summary judgment motion of the IRS, the court held 
that the stipends may qualify for the scholarship exclusion from 
income under I.R.C. § 117. The court also held that the stipends 
may also be excluded from employment taxes under I.R.C. § 
3121(b)(10) but that such exclusion depended upon the facts 
and circumstances surrounding the payment of the stipends. 
The court noted that the exclusion applied if (1) the student’s 
service was performed in the employ of a school, college, or 
university and (2) the service was performed by a student who is 
enrolled and regularly attending classes at such school, college or 
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university.  United States v. University Hospital, Inc., 2006-2 
U.S. Tax Cas. (CCH) ¶ 50,479 (S.D. ohio 2006).
INSURANCE
 BUSINESS INTERRUPTIoN. The plaintiff operated a 
business which removed cholesterol from beef imported from 
Canada and sold the resulting product.  The plaintiff purchased 
business interruption insurance from the defendant. In May 
2003, the USDA prohibited the importation of beef from 
Canada due to the discovery of a cow from Canada with bovine 
spongiform encephalopathy, “Mad Cow” disease. The embargo 
on Canadian beef resulted in a shutdown of the plaintiff’s 
business and the loss of a major customer while the plaintiff 
sought	an	alternative	source	of	beef.		The	plaintiff	filed	a	claim	
for the costs and loss of revenue resulting from the business 
shutdown.  The insurance policy provided for payment for 
loss of business income resulting from suspension of business 
operations “caused by direct physical loss to property.” The 
policy also provided for coverage where the actions of a civil 
authority prohibited access to the business premises “due to 
the direct physical loss to property.”  The defendant denied the 
claim because the plaintiff did not suffer any physical loss of 
property which caused the business shutdown.  The court held 
that the denial of coverage was improper because the loss of the 
imported beef constituted a physical loss of property caused by 
a civil authority’s actions which resulted in the shutdown of the 
plaintiff’s business.  Source Food Technology, Inc. v. United 
States Fidelity and Guaranty Co., 2006 U.S. App. LEXIS 
21412 (8th Cir. 2006), rev’g, 2005 U.S. Dist. LEXIS 32438 
(D. Minn. 2005).
PRoDUCT LIABILITY
 MANURE CoLLECTIoN SYSTEM. The plaintiffs were 
dairy farmers and hired the defendant in 2000 to build a dairy 
barn with a manure collection system. The manure collection 
system pipes developed leaks which allowed manure to discharge 
outside the system and the state environmental protection agency 
determined that the manure was polluting a nearby stream. The 
plaintiffs	hired	another	contractor	to	fix	the	pipes	and	sued	the	
defendant for negligence in not performing the construction in 
a workmanlike manner. The trial court directed a verdict for 
the defendant on the basis that the plaintiffs failed to provide 
sufficient	evidence	of	negligence.		The	appellate	court	noted	that	
the plaintiffs provided testimony from several other contractors 
about what they would do in constructing a similar system but 
that the plaintiffs failed to provide expert testimony about the 
standard of care and duty required to perform the construction 
of such a system in a workmanlike manner. The appellate court 
affirmed	 the	 trial	 court’s	 directed	 verdict	 for	 the	 defendant.	
Fullenkamp v. Homan, Inc., 2006 ohio App. LEXIS 4109 
(ohio Ct. App. 2006).
 PESTICIDE. The plaintiffs were blueberry farmers who 
applied an insecticide manufactured by the defendant on their 
crops. The plaintiffs alleged that the insecticide, when applied 
with a third party fungicide, caused damage to the blueberries. 
The plaintiffs filed suit in negligence, fraud, negligent 
misrepresentation, breach of covenant of good faith and fair 
dealing, breach of warranty and breach of the New Jersey Fraud 
Act. The essence of the plaintiffs’ claims was that the insecticide 
caused the damage when applied with the fungicide and that the 
insecticide was defective for this purpose. The District Court 
held that all the claims were preempted by FIFRA because the 
defendant would have to change the EPA-approved label to avoid 
liability on the claims. The appellate court reversed, holding that, 
under Bates v. Dow Agrosciences LLP, 544 U.S. 431 (2005), 
the	District	Court	had	applied	the	wrong	standard	for	finding	
preemption of the plaintiffs’ claims. The court noted that Bates 
rejected the label-changing inducement test in favor of a two part 
test that the common law rule must establish a requirement for 
labeling or packaging and the labeling or packaging requirement 
must be in addition to or different from those required by FIFRA. 
See	McEowen,	 “Supreme	Court	Clarifies	Ability	of	Farmers	
to Sue Pesticide Manufacturers,” 16 Agric. L. Dig. 73 (2005). 
Mortellite v. Novartis Crop Protection, Inc., 2006 U.S. App. 
LEXIS 21317 (3d Cir. 2006), rev’g, 278 F. Supp.2d 390 (D. 
N.J. 2003).
 
PRoPERTY
 EASEMENT.  The plaintiffs sold 77 acres of a 117 acre farm 
to the defendants and retained the unsold portion. The retained 
portion did not have access to any roads except through the 77 
acres sold to the defendants. The sales agreement provided that 
the plaintiffs would have a 40 foot wide easement through the 
defendants’ property but did not specify the location because the 
defendants did not know where they were going to locate their 
residence.  During the subsequent year while the defendants 
were deciding the location of their house, the plaintiffs used one 
of three roads through the defendants’ property to access their 
property. The defendants eventually decided to locate their house 
near the road used by the plaintiffs and wanted the easement to 
be located on another road of lesser quality away from the house. 
The trial court awarded the easement to the plaintiffs on the road 
near to the house on the basis of strict necessity. Although the 
appellate court ruled that the trial court misapplied the doctrine of 
strict necessity because the easement was created by agreement, 
the appellate court held that the choice of the road nearest to 
the house was the correct choice in that the other roads were 
not suitable for transporting farm machinery.  Beery v. Shinkle, 
2006 Mo. App. LEXIS 808 (Mo. Ct. App. 2006).
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STATE TAXATIoN
 CoNSERvATIoN USE PRoPERTY. The taxpayer was a 
corporation with 16 shareholders. The taxpayer sought to have 
1,894 acres assessed at 40 percent of fair market value because the 
acres were devoted to conservation use. Several of the shareholders 
had other land which was valued as conservation use property.  
The county assessor rejected the application as to the taxpayer’s 
acres because one or more of the shareholders would receive the 
conservation use value for more than 2,000 acres, in violation 
of O.C.G.A. § 48-5-7.4(b)(3). The county assessor treated each 
shareholder as having an ownership interest in all 1,894 acres owned 
by the taxpayer corporation. The court held that each shareholder 
would be considered to own only the share of acres equal to the 
percentage share of stock in the corporation. Thus, a 15 percent 
shareholder would be considered to own only 15 percent of the 
acres subject to the conservation use valuation.  Effingham County 
Board of Tax Assessors v. Samwilka, Inc., 629 S.E.2d 501 (Ga. 
Ct. App. 2006).
    *    *    *    *    *
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